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Subject : 2nd post-telecon follow-up. Skytel filed position re "construction," and other Glossary matters

From: Warren Havens (warren.havens@sbcglobal.net)

To : Pamela.Kane@fcc.gov; rjk@telcomlaw.com;

Cc : brian.carter@fcc.gov; jim@jimchen.org; jstobaugh@telesaurus.com;

Date : Tuesday, November 20, 2012 6:12 AM

Ms. Kane, and Mr. Keller,

This will be filed on ECFS after it is sent this morning.

In this second posttelecon follow up email (the first one is below), I provide three
additions as to our Glossary meetconfer of yesterday:


(1)  Most important:  

Mobex, MCLM's predecessor at to the sitebased stations at issue in issue (g) stated
the following: this shows that Mobex understood that construction requires service.
 See Mobex Comments in docket 92257, Feb 6, 2001, copy at:
 http://ecfsdocs.fcc.gov/filings/2001/02/06/5507619143.html  (emphasis and item in
brackets added):

Mobex supports the Commission's proposal to require certain a level
of service at five or ten year [construction] benchmark dates, depending on
the presence of major waterways within the area. Consistent with the
Commission's providing parity between geographic area SMR licensees
and incumbent wide area SMRs, the Commission should provide the same,
longer construction periods to incumbent AMTS licensees as it provides to
geographic licensees



(2)  Another matter we all discussed yesterday:

Mr. Keller stated that an AMTS system and other radio systems do not have to be on
the air, or transmit, all of the time, and none do that.  

I disagreed on our call, noting that in multichannel trunked systems, like AMTS,[*]
the control channel is on the air continuously from the baserepeater stations.  For
example, this is described here (emphasis added):
http://www.signalharbor.com/sr/05apr/index.html

Trunking
* * * *
This is where trunking comes in. Instead of using each frequency pair for a
specific purpose, the pairs are combined in a "pool" that can be shared
among all users....
* * * *
Control Channels

Radio frequency channels in a trunked system can be divided into two types:
traffic and control.

Traffic channels are what the controller assigns to a user when he or she
wishes to speak, and they carry the sound from the talking user out to all
of the listening users....
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Control channels carry instruction and status messages between radios and
the controller. These channels are painful for a human to listen to because
the messages are in digital form, so all you hear is a rough hissing sound.
However, in a properly programmed radio (and in a trunktracking scanner),
these digital messages are received and interpreted by a microprocessor,
which then performs the appropriate action.

A site typically has one radio frequency set aside as a control channel
while the rest are used to carry traffic. Because control channels are
transmitted continuously from repeater sites, many systems change the
control channel frequency from day to day in order to spread out the wear
and tear on the repeater equipment. 

Thus, even to be "capable of operations," the AMTS station must be on the air all the
time for system control.


[*] As for AMTS multichannel (multifrequency) station constructionoperation, the
Declaratory Ruling on AMTS matters, DA 022024, contained in the SkyTelO Glossary
(in its SUBSTANTIVE OBJECTIONS TO MARITIME’S FIRST DRAFT GLOSSARY, dated 10.2.12)
includes:

Construction requirement. Next, you ask several questions regarding Section
80.49(a)(3) of the
Commission’s Rules, which requires that AMTS public coast station licensees
place the authorized
stations or frequencies in operation within two years from the date of
grant.20 First, you ask whether the
rule requires an AMTS licensee to place all of its authorized spectrum into
operation in order to satisfy
the construction requirement.21 The rule does not require this. It is
sufficient to use only part of the
channel block.22 However, sufficient spectrum must be put into operation to
provide the authorized
service.

20  47 C.F.R. § 80.49(a)(3).
21  See question 7, January 24, 2002 Petition for Declaratory Ruling at 10
11.
22  See Amendment of Parts 2, 81 and 83 of the Commission’s Rules to
Allocate Spectrum for an Automated Inland
Waterways Communications System (IWCS) along the Mississippi River and
Connecting Waterways,
Memorandum Opinion and Order , Gen. Docket No. 801, 88 FCC 2d 678, 69293
¶¶ 5155 (1981) (declining to
require equipment to be capable of using all channels, so as to allow
licensees to use the number of channels they
deem appropriate); see also  Fred Daniel d/b/a Orion Telecom, Memorandum
Opinion and Order , 11 FCC Rcd 5764,
5767 ¶ 10 (WTB PWD 1996) (approving AMTS applications that proposed to
install channels in reverse order of
frequency, installing the highest frequencies first and moving downward in
frequency only as required by subscriber
demand).

* As for AMTS being trunked, in the Mobex Comments, Feb 6, 2001, cited above, Mobex
writes (emphasis added):

The Commission's experience in the 800 and 900 MHz bands has demonstrated
that 10 dB of protection is not sufficient for reliable operation of a
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digitally controlled trunked system, such as an AMTS system....



(3)  AMTS stations, such as those of Maritime, purporting to be for land
communications, are subject to providing service including priority to maritime
communications: (emphasis added):

§  80.123   Service to stations on land.
...AMTS coast stations, may provide service to stations on land in
accordance with the following:
* * * *
(b) Each public coast station serving stations on land must afford priority
to marineoriginating communications through any appropriate electrical or
mechanical means.



W. Havens

From: Warren Havens <warren.havens@sbcglobal.net>
To: Pamela Kane <Pamela.Kane@fcc.gov> 
Cc: Brian Carter <brian.carter@fcc.gov>; Robert J. Keller <rjk@telcomlaw.com>; Jim Chen <jim@jimchen.org>;
Jimmy Stobaugh <jstobaugh@telesaurus.com> 
Sent: Monday, November 19, 2012 10:33 PM
Subject: Skytel filed position re "construction," and other Glossary matters

Ms Kane,

On our call today, you noted that the chart in 12M50 states the SkyTel position on
the word "constructed," but I point to the following, consistent with my comments on
our call today:

 The SkyTelO (three SkyTel LLCs) Objection to Glossary did not have definitions.
 The SkyTelO "Arguments Supporting Objections for Filing (1022012) FINAL.pdf"
contained the following in the Glossary section (in that definitions section alone,
even without support in the arguments section): (emphasis added):

Construction
AMTS geographic licenses must provide "substantial service" to meet the
construction requirement. It is clear from the Commission’s rules that
“construction” requirements are equated with substantial service as defined
in 47 C.F.R. § 80.49(a)(1)) Service is to the end users and the enduser
radios. See also 47 C.F.R. § 80.60. Thus, the required construction is
to commence service to subscribers, within the noted deadline; otherwise
the result is automatic termination. See Section 80.60(d)(3) making clear
that § 80.49 means the “required” “construction” and providing “service to
subscribers”– is to commence by the original construction deadline, failing
which results in automatic termination.”

Construction Deadline or Period
The period of time after initial licensing within which an AMTS system and
system authorization, must be constructed in accordance with 47 C.F.R. §
80.49. The rules require an incumbent sitebased AMTS system licensee to be
constructed and placed into operation within two years of initial
authorization. 47 C.F.R. § 80.49(a)(3). The rule previously specified
an eight month initial construction period, but it was amended to the
current two year period in 2000. Amendment of the Commission's Rules
Concerning Maritime Communications, PR Docket No. 92257, Fourth Report and
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Order and Third Further Notice of Proposed Rule Making, 15 FCC Red 22585,
22596 ¶ 17 (2000). An AMTS ... geographic area licensee must make a showing
of substantial service within its service area within ten years of the
initial license grant.... 'Substantial' service is defined as service which
is sound, favorable, and substantially above a level of mediocre service
which just might minimally warrant renewal." 47 C.F.R. § 80.49(a)(3).

Constructed
An incumbent AMTS is deemed to be constructed if all the necessary
equipment and each station in the system and system authorization is in
place and the system has been built in compliance with the terms of the
thencurrent authorization.

Continuity of Service
Continuity of service is a coverage requirement for purposes of Section
1.946(c). In other words, continuity of service means coverage; they are
one and the same.5 “Continuity of service” implies and requires “coverage”
since service cannot be provided without coverage. Section 80.475(a)(2001)
requires actual continuity of "service."6 Service is the
radio communications service provided to end users, which requires radio
"coverage." Continuity of service and coverage are interchangeable. As a
result, failure to provide continuity of service with a system of stations
triggers the automatic termination provisions for AMTS licensees.
See Automatic Termination.

In the above, it is SkyTel's position that "constructed" means "construction" is
completed by the "construction deadline," and those require "service to subscribers,"
and said service must be the "continuity of service" under 80.475(a) (2001) which is
why AMTS was created to begin with: that is clearly stated in many FCC Orders.


Issue (g) explicitly involves 1.955 auto termination (emphasis added): in thus rule,
shown below, I believe there is meant to be no gap between (2) and (3): under (2)
constructioncoverage must means that service has begun, and then under (3) service
must continue or there is termination. If service is not required for construction,
there is a gap.

  (2) Failure to meet construction or coverage requirements.
   Authorizations automatically terminate (in whole or in part as set
   forth in the service rules), without specific Commission action, if the
   licensee fails to meet applicable construction or coverage
   requirements. See §  1.946(c). [see below]

   (3) Service discontinued. Authorizations automatically terminate,
   without specific Commission action, if service is permanently
   discontinued.

1.955 references 1.946 that ties construction with service, 
and notes that the construction period is for commencement of service.

§  1.946   Construction and coverage requirements.

   (a) Construction and commencement of service requirements. For each of
   the Wireless Radio Services, requirements for construction and
   commencement of service or commencement of operations are set forth in
   the rule part governing the specific service. For purposes of this
   section, the period between the date of grant of an authorization and
   the date of required commencement of service or operations is referred
   to as the construction period.
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   (b) Coverage and substantial service requirements. In certain Wireless
   Radio Services, licensees must comply with geographic coverage
   requirements or substantial service requirements within a specified
   time period. These requirements are set forth in the rule part
   governing each specific service. For purposes of this section, the
   period between the date of grant of an authorization and the date that
   a particular degree of coverage or substantial service is required is
   referred to as the coverage period.

   (c) Termination of authorizations. If a licensee fails to commence
   service or operations by the expiration of its construction period or
   to meet its coverage or substantial service obligations by the
   expiration of its coverage period, its authorization terminates
   automatically (in whole or in part as set forth in the service rules),
   without specific Commission action, on the date the construction or
   coverage period expires.


Sec. 80.5 definitions includes (emphasis added):

   Station. One or more transmitters or a combination of transmitters and
   receivers, including the accessory equipment, necessary at one location
   for carrying on radiocommunication services.

See also AMTS 5th R&O, 17 FCC Rcd at 6699 ¶ 31, emphasis added: (“allowing incumbent
licensees to continue operating under the terms of their current station licenses
will further the public interest by avoiding interruption of the services they
provide”), 6701 ¶ 34 (prohibiting incumbents from modifying their licenses in any
manner that extends the service area).


Also, I disagree with Mr. Keller's point today (if I heard him right) that the FCC
has in the past decided that this rule 80.475(a) deletion after that time means it is
not applicable before that time.  In fact, the Wireless Bureau has a proceeding now
on this matter: applying this rule when it was in effect to Maritime (and one other
sitebased AMTS licensee).  The matter is now pending under a petition for
reconsideration filed by SkyTel entities.

Further, in DA 09793 (2009) the Wireless Bureau instructed Maritime (emphasis
added):

7 It is our understanding that MC/LM is concerned that, unless Section
80.385(b) is interpreted as requested, there
exists the potential for a geographic AMTS licensee to interpose a station
between two of the incumbent’s stations.
The Commission has concluded, however, that such a scenario will not occur
if the incumbent licensee constructed
its system in compliance with the thenexisting requirement to maintain
continuity of service, see 47 C.F.R.
§ 80.475(a) (1999). See Amendment of the Commission’s Rules Concerning
Maritime Communications, Third
Memorandum Opinion and Order, PR Docket No. 92257, 18 FCC Rcd 24391, 22401
¶¶ 2324 (2003).

Also, as the Commission found in FCC 03270, the MCLM predecessor admitted and
argued:

...Mobex and PSI seek reconsideration of the cochannel interference
protection standard adopted in the Fifth Report and Order.  They contend
that if protection of 10 dB is provided to the incumbent’s predicted 38 dBu
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contour, permitting licensees to locate their base stations within 120
kilometers from the base stations of cochannel incumbents will enable a
licensee to sever an incumbent AMTS system’s continuity of service (i.e.,
that it will be possible for a geographic licensee to interpose a facility
between cosystem incumbent stations)....


I also mentioned on the call today Comm Act sec. 309(j) in support of SkyTel's
position that construction by the deadline requires service.  In this regard:

47 U.S.C. § 309(j)(4)(B) states that the Commission shall include performance
requirements, such as appropriate deadlines and penalties for performance failures,
to ensure prompt delivery of service to rural areas, to prevent stockpiling or
warehousing of spectrum by licensees or permittees, and to promote investment in and
rapid deployment of new technologies and services."

Under a seminal US Supreme court ruling, in granting licenses under 47 USCS § 309,
the Commission must distribute available wave lengths so as to give greatest possible
service, and it must see that stations are properly constructed and properly manned.
National Broadcasting Co. v United States (1942, DC NY) 47 F Supp 940, affd (1943)
319 US 190, 87 L Ed 1344, 63 S Ct 997, 1 Media L R 1965. There is no station service,
construction and manning, if a station is only capable of service. 

This is noted by the Commission in AMTS rulemaking including:   FCC 00370, FOURTH
REPORT AND ORDER AND THIRD FURTHER NOTICE OF PROPOSED RULE MAKING,  Released:
November 16, 2000 (emphasis and item in bracket added):

54. We propose to require construction by AMTS geographic area licensees.
We solicit comment on our proposal to adopt construction requirements
similar to those we adopted for VHF public coast station geographic area
licensees. Specifically, we propose that AMTS licensees be required to
provide substantial service to their service areas within five years (which
for service areas that contain major waterways 200 can be demonstrated by
coverage of onethird of those waterways; and for service areas without
major waterways can be demonstrated by coverage of onethird of the area's
population) and ten years (which for service areas that contain major
waterways can be demonstrated by continuous coverage of twothirds of those
waterways; and for service areas without major waterways can be
demonstrated by coverage to twothirds of the area's population).201 We
note that regardless of the specific construction requirement we ultimately
adopt, the construction requirements could be reviewed in the future if
we receive complaints or if our own monitoring initiatives or
investigations indicate that a reassessment is warranted.202 Licensees
failing to satisfy the requirement would be subject to forfeiture of their
licenses.

We note that regardless of the specific construction requirement we
ultimately adopt, the construction requirements could be reviewed in the
future if we receive complaints or if our own monitoring initiatives or
investigations indicate that a reassessment is warranted.202 Licensees
failing to satisfy the requirement would be subject to forfeiture of their
licenses.

202  See  47 U.S.C. § 309(j)(4)(B) (requiring Commission to employ
performance requirements such as [constructionservice]
deadlines or coverage rules to prevent warehousing of spectrum).
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The FCC has found that AMTS site based and geographic licenses are to be
treated the same.  E.g., see [find later: an Order re Havens challenge to
the extension of 30.385(b) protection].

Regards,
Warren Havens


